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BeforeBERGER, JACOBS, andRIDGELY, Justices.
ORDER

This 27" day of July 2009, it appears to the Court that:

(1) Plaintiff-Appellant David P. Ward appeals from tdecision of the
Superior Court affirming the order of the Merit Boyee Relations Board
(“MERB”) upholding the termination of his employnten Ward raises two
arguments on appeal. First, Ward argues that tB&Blinterpreted Merit Rule
10.1 in a manner which was inconsistent with thguirements of 29 Del. C. §
5903. Second, Ward argues that the MERB erred amtter of law when it

determined that he was not a “merit employee” aoidemtitled to application of



the Merit Rules, specifically the “end of employrtieprovisions. We find no
merit to his arguments and affirm.

(2) The Department of Elections (the “DOE”) appointedard/ for a
limited term as an Accounting Specialist on AudLt2004. Ward’s position was
created by the State Clearinghouse Committee andetl by a non-specific
federal grant under the “Help America Vote Act” AMA”). The position was
approved for a term of two years by the State PersloDirector and was posted as
a limited term (two-year) position. Ward, who wesver previously an employee
of the State of Delaware, and hence, was not atMerployee, applied for and
was appointed to the position. Ward worked as eooAnting Specialist for just
over three years, until September 14, 2007, whewdseterminated. Thus, Ward
was employed for one year and one month more tmatvto-year term for which
the position was originally designated.

(3) On September 24, 2007, Ward filed a Merit Systepeapwith the
Director of Human Resource Management (“HRM”), ging his termination.
The appeal was heard by an HRM hearing officer, admcluded that a non-Merit
employee hired into a limited term position doesaxxrue full Merit status. Ward
then filed an appeal of the HRM decision with th&RB. Ward moved for
summary judgment. Following a hearing, the MERBued a written decision

denying Ward’s appeal. The MERB concluded thatsgpant to Merit Rule 10.1,



Ward was not a Merit employee of the DOE when heepied his limited term
appointment to the Accounting Specialist positidrherefore, he was not entitled
to protection under the Merit Rules after he washieated.

(4) Ward appealed the MERB'’s decision to the Superiour€C On
February 9, 2009, the court issued a decision addrdinding that the MERB
interpreted Merit Rule 10.1 appropriately, and raffng the decision of the
MERB.! This appeal followed.

(5) In reviewing decisions of the MERB, our role is iied. We review
the record to determine whether the Board’s detigosupported by substantial
evidence and is free from legal erforWe review questions of lawe novcd’
However, we do not reweigh the evidence, deterraredibility or draw our own
factual findings or conclusions; we merely detemnihthe evidence is legally
adequate to support the agency’s factual finding$surthermore, “[jjudicial
deference is usually given to an administrativenag&s construction of its own
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rules in recognition of its expertise in a givealdi™ Therefore, an appellate court

! 'Ward v. Dep't of Elections, et alDel. Super., No. 08A-07-011, at 5-6 (Feb. 9, 3009
[hereinafterSuperior Court Decisign

“Vincent v. Eastern Shore Marke870 A.2d 160, 163 (2009ccord Histed v. A.l. duPont de
Nemours & Cq.621 A.2d 340 (Del. 1993Johnson v. Chrysler Corp213 A.2d 64, 66-67 (Del.
1965);GMC v. Freemanl164 A.2d 686, 688 (Del. 196(¢e als®29Del. C.§ 10142(d).

3 Vincent 970 A.2d at 163Duvall v. Charles Connell Roofin§64 A.2d 1132 (Del. 1989).

* Johnson v. Chrysler Corp213 A.2d 64, 66-67 (Del. 1965ee als®9 Del. C.§ 10142(d).

® Div. of Soc. Servs v. Burnd38 A.2d 1227, 1229 (Del. 19813¢ccord Kaushal v. Dep't of
Health and Soc. Serv$29 A.2d 772 (Del. 1987T;hompson v. Dep’t of Transh42 A.2d 1215
(Del. 1988) (Table).



will only reverse an agency’s interpretation ofotsn rules if the interpretation is
“clearly wrong.®

(6) Ward contends that the MERB interpreted Merit Ra@1 in a
manner that was inconsistent with the requiremeht9 Del. C. § 5903, which
expressly states that: (1) all positions of statgleyment are “classified service”
or “state service” and within the Merit Rules, 8deexpressly excluded by one of
the twenty-five subsections of the statltend (2) “[tlhe term durational is not
applicable to any classification of employee emptbyy the State..?” Ward
argues that his position was not within any ofdlesignated subsections of Section
5903. He also argues that his position was nditatéd term appointment” based
on an assigned passage of time, but even if it ®astion 5903(17)(b) does not
permit the MERB to create such a “durational” posit Therefore, Ward argues,
he is entitled to the due process requirementheMerit Rules. In response, the
DOE argues that Ward was nevepermanentMerit employee pursuant to Merit
Rule 10.1, that the MERB'’s interpretation of MdRule 10.1 is consistent with
Section 5903, and that Ward’s argument relatingeotion 5903(17)(b) was not

fairly presented to either the MERB or the Supe@ourt.

®Burns 438 A.2d at 1229,

" See29 Del. C. § 5903.

829 Del. C. § 5903(17)(b) states: “The term duratias not applicable to any classification of
employee employed by the State of Delaware.”
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(7) Section 5903 provides: “Unless otherwise requirgdalv, as used in
this chapter, ‘classified service’ or ‘state seevieneans all positions of state
employment other than the following positions, whiare excluded...® The
statute then enumerates twenty-five classes ofiposithat are excluded from the
term “classified service,” including members of tBeneral Assembly, heads of
state agencies, all employees and trustees of theetdity of Delaware and
Delaware State University, judges or other membafrsthe state judiciary,
members and employees of the Delaware State Pdl@®jal and seasonal
positions, and positions designated as exempt tnerethe determination of the
State Personnel Director, Budget Director, and fodlet General, or via budget
epilogue languag¥®. Among other effects, the significance of a positbeing in
the “classified service,” is that such positiong @overed by the Merit Rules
promulgated by the MERB pursuant toD#8l. C. § 5914

(8) Merit Rule 1.1 provides that “these Rules apply iatial
probationary, Merit, and limited term employeescept as otherwise specified’
Merit Rule 10.1 purports to allow the State Persbribirector to make limited
term appointments to merit system positions whenpibsition must be filled on a

less-than-permanent basis. That rule provides:

° 29Del. C.§ 5903.

'9See29 Del. C.8§8 5903(1) — (25).

1129 Del. C. §5914 provides that “[lhe Director shall prepamed submit to the [Merit
Employee Relations] Board proposed rules covetiegctassified service.
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Limited term appointments are permitted when a Mexcancy exists

that is not of a continuing nature, but is projdcte exceed 90 days.

Such vacancies may be filled for a period of upte year. The

Director may approve a longer time period. Esshidd selection

procedures shall be followed for filling the vacgrit

(9) Merit Rule 10.1.1 provides that “Merit employeesondrccept limited
term appointments shall be placed in a vacantipastiomparable to their former
class in the present agency at the end of theddrtérm appointment. If agencies
demonstrate that no comparable vacant positiortsgx@sployees shall be given
hiring preference.” When read together, Merit Rul®.1 and 10.1.1 distinguish
between a “position” that falls within the Merit 8gm and the individual who

occupies that position. In its decision denying rit& appeal, the MERB

explained this distinction as follows:

When an agency makes a limited term appointmeat\rit position

vacancy, during the term of appointment the empmog®joys certain
benefits of the Merit status, including vacationd asick time and
credited time in service. When the limited ternpiess, however, the
employee is protected by the Merit rules only te éxtent that he or
she was a Merit employee prior to the limited teppointment?

(10) Finding that Ward was not a Merit employee priohi® appointment,
the MERB concluded that when the DOE terminatedd/er September 14, 2007,
his limited term appointment ended and he no lorgguyed Merit statu§. This

interpretation of Merit Rules 10.1 and 10.1.1 i$ ingonsistent with Section 5903.

12 Merit Rule 10.1.
13 MERB Decisiorat 3.
4 MERB Decisiorat 4-5.



Section 5903 expressly applies to “glbsitions of state employment,” not the
individual occupying that position. Thus, the fdélcat an individual occupies a
position in the classified service does not autacally transform that individual
into a permanent Merit System employee. Rule Hldws state agencies to fill
Merit positions which are only needed for a limitedriod of time. When an
employee is appointed to such a position, he oliskatitled to enjoy the benefits
of the Merit Rules; however, the employee shoult b entitled to due process
before he or she can be terminated when the posigases to exist at the end of
the designated limited period. Although permandastit employees who accept
limited term appointments are entitled to certaref@rences when their limited
term expires, an employee does not become a penmnileit employee by virtue
of a limited term appointment.

(11) Ward argues that Section 5903(17)(b) precludes tduniterm
appointment because it prohibits application of teem “durational” to any
classification of employee employed by the Stat&his argument was not fairly
presented to either the MERB or the Superior CBurEven assuming Ward did
properly raise the argument, it is without meritvard concedes that neither the

MERB nor the Superior Court squarely addressedargsiment, but asserts that

1529 Del. C. § 5903(17)(b) states: “The term ‘duaéil’ is not applicable to any classification
of employee employed by the State of Delaware.”
® QuPR CT.R.8.



we can nonetheless determine whether the MERB ctiethplain error based on
the plain meaning of the term “durational.” Thatnh is not defined in the statute,
however Section 5903(17) expressly contemplate®iappents for a specified
length of time for a variety of purposes, includiagpointments for a season, a
project, or to replace a primary incumbéht.Additionally, subsection (17)(c)
provides that a casual seasonal employee may liefase@n undefined purpose
with the approval of the Budget Director, StatesBanel Director, and Controller
Generalf® Accordingly, the limited-term appointment madeeheras permitted by
law and there was no plain error by the MERB.

(12) The position was created lawfully for the HAVA peof and was
designed as a temporary position to last only teary. The position was intended
to end automatically upon completion of the limitedn. Ward was aware of the
temporary nature of the position when he appliedtfo The fact that it extended
past the initial two-year term did not transforre temporary appointment position

into a permanent position.

" See29 Del. C.§ 5903(17)(a).

18 See29 Del. C.§ 5903(17)(c).

19 SeeShowell v. Dep't of Correction$34 A.2d 657 (Del.1987) (Table) (rejecting thetgt a
temporary appointment could become a permanentigosi the employment lasted longer than
the original appointed term.)



NOW, THEREFORE, IT IS ORDERED that the judgmenttlud Superior

Court isAFFIRMED.

BY THE COURT:

/s/ Henry duPont Ridgely
Justice




